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legislative failures. However, as also shown in Table 1-3, in the more recent 
Congresses legislation was much more likely to pass the House but fail in the 
Senate than the reverse; in the earlier Congresses, the difference was not very great. 

Does the increasing frequency with which measures encounter extended-
debate–related problems in the Senate explain this pattern? Filibuster problems 
do, in fact, depress a measure’s chances of surviving the legislative process. In 
Congresses between the 1960s and 2010, 28 percent of major measures that did 
not encounter such a problem, either because senators chose not to use their pre-
rogatives or because the measure enjoyed statutory protection, failed to be enacted; 
41 percent of those that did experience a filibuster problem failed to become law.30 
Inasmuch as filibusters and filibuster threats are by no means always intended to 
kill legislation, these figures suggest a considerable effect.

Thus the combination of individualism and intense partisanship that char-
acterizes the contemporary Senate does depress the likelihood of bills’ success-
fully surviving the legislative process. Yet given the Senate rules and the ways 
that senators currently exploit them, it is perhaps more surprising that the Senate 
manages to legislate at all. The Senate does pass a lot of legislation, both must-
pass measures such as appropriations bills and other major bills. To be sure, some  
measures—budget resolutions and reconciliation bills, most importantly—are pro-
tected from filibusters and nongermane amendments by law; that has been vital 
to the passage of some of the most important legislation of the last decade.31 But 
considerable legislation without such protection gets through the Senate as well.

Dodging Legislative Breakdown?
Clearly the Senate could not function if senators maximally exploited their pre-
rogatives; if, for example, every senator objected to every unanimous consent 

Table 1-3  Where Major Measures Failed

Failed measures

What happened?
87th–101st  
Congresses

103rd–111th  
Congresses

Passed by neither House nor Senate   40%   25%
Passed by House but not by Senate   19%   47%
Passed by Senate but not by House   13%     3%
  
Passed by House and Senate   28%   25%

Total number of failed measures 112 (of 405 
  measures)

167 (of 415 
  measures)

Percentage of total measures that failed   27.7%   40.2%

Source: Author’s calculations.


